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REAUTHORIZATION  OF  THE  OFFICE  OF 
GOVERNMENT  ETHICS 


THURSDAY,  APRIL  28,  1994 

House  of  Representatives, 
Subcommittee  on  Civil  Service, 
Committee  on  Post  Office  and  Civil  Service, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10:10  a.m.,  in  room 
311,  Cannon  House  Office  Building,  Hon.  Frank  McCloskey  (chair- 
man of  the  subcommittee)  presiding. 

Members  present:  Representatives  McCloskey  and  Morella. 

Mr.  McCloskey.  We  will  proceed.  Good  morning,  I  apologize  for 
the  slight  delay.  I'm  Congressman  Frank  McCloskey,  and  today  we 
are  considering  the  reauthorization  of  the  Office  of  Governmental 
Ethics  and  some  ethics  policies  in  general. 

OGE  is  a  relatively  small  agency  which  has  an  enormous  task — 
to  promote  Government  ethics  throughout  the  executive  branch.  Al- 
though media  portrayal  might  lead  some  to  believe  that  this  is  an 
impossible  task — we  usually  only  hear  about  Government  ethics  in 
a  negative  context — the  simple  truth  is  that  Government  employees 
live  under  very  strict  ethics  rules  often  affecting  not  only  their  con- 
duct while  they  are  employees,  but  also  post-Government  employ- 
ment restrictions — so-called  revolving  door  rules. 

The  Office  of  Government  Ethics  was  created  in  1978  and  be- 
came an  independent  agency  with  expanded  authority  in  1989. 
OGE's  current  authorization  expires  on  September  30  of  this  year. 
The  agency  has  grown  both  in  size  and  responsibility  since  its  last 
authorization,  which  was  for  a  6-year  period. 

The  legislation  we  are  considering  today,  H.R.  2289,  has  only  two 
provisions  which  we  will  discuss  today;  reauthorization  for  an  8- 
year  period,  rather  than  six,  and  gift  acceptance  authority  for  OGE. 
The  purpose  for  the  8-year  period  is  to  avoid  expiration  during  a 
presidential  election  year  or  the  year  after  when  OGE's  work  load 
significantly  increases  due  to  turnover  in  the  executive  branch. 

The  gift  acceptance  authority  would  allow  OGE  to  accept  dona- 
tions of  conference  rooms  or  other  facilities  when  it  conducts  ethics 
training  seminars  for  Government  employees  around  the  country. 
It  seems  to  me  this  is  a  simple,  common  sense  and  equitable  im- 
provement. Without  explicit  statutory  authority,  which  many  exec- 
utive branch  agencies  have,  OGE  is  not  permitted  to  accept  such 
donations.  We  will  discuss  both  of  these  provisions  with  OGE  Di- 
rector, Stephen  Potts,  during  this  hearing. 

We  are  also  looking  forward  to  exploring  with  Mr.  Potts  what  in 
his  view  are  the  important  roles  facing  OGE  during  the  next  8 
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years  and  particularly  whether  he  thinks  OGE  has  sufficient  au- 
thority to  enforce  and  implement  ethics  rules.  Current  ethics  laws 
require  a  great  deal  of  cooperation  between  OGE,  the  White  House, 
and  the  many  executive  branch  agencies.  It  is  important  that  OGE 
have  sufficient  power  and  authority  to  fulfill  its  role  in  this  process. 

This  week,  the  subcommittee  received  a  letter  from  the  chairman 
of  the  Committee  on  Government  Operations  Subcommittee  on 
Commerce,  Consumer  and  Monetary  Affairs,  chaired  by  Mr.  Spratt. 
The  letter  concerns  the  apparent  lack  of  cooperation  of  the  Depart- 
ment of  Commerce  with  an  OGE  audit  of  unreimbursed  travel 
records.  According  to  Mr.  Spratt,  during  an  audit  conducted  in 
1992,  OGE  was  not  allowed  access  to  relevant  Commerce  records. 
Thus,  OGE  could  not  address  the  Department's  unreimbursed  trav- 
el under  31  U.S.C.  1353.  Subcommittee  Chairman  Spratt  expresses 
concern  that  OGE  have  complete  access  to  relevant  agency  records 
in  order  to  carry  out  its  responsibility  for  overseeing  Government 
ethics  programs.  The  committee  shares  that  concern. 

I'll  be  asking  Mr.  Potts  about  this  and  am  interested  in  whether 
this  was  an  anomalous  situation  or  whether  OGE  has  experienced 
similar  problems  with  other  agencies.  OGE  must  have  the  author- 
ity necessary  to  ensure  compliance  with  ethics  rules  and  regula- 
tions, including  access  to  relevant  agency  records.  It  would  be  help- 
ful to  know  whether  OGE  believes  that  some  type  of  legislative 
remedy  is  required. 

One  ethics  rule  that  continues  to  loom  on  the  horizon  is  the 
honoraria  ban,  which  I  might  say  is  a  ridiculous  ban.  The  hono- 
raria ban  is  currently  working  its  way  through  the  courts.  In  fact, 
the  Supreme  Court  has  agreed  to  hear  the  case  at  the  urging  of  the 
Department  of  Justice.  The  D.C.  Circuit  held  that  this  ban,  which 
prohibits  executive  branch  employees  from  accepting  honoraria  for 
participating  in  activities  not  even  connected  to  their  employment 
unconstitutionally  infringes  on  the  speech  rights  of  affected  Federal 
employees. 

I  look  forward  to  discussing  this  issue  with  Mr.  Potts,  and  hear- 
ing OGE's  views  on  the  honoraria  ban.  I  want  to  welcome  Mr.  Potts 
again.  It  was  very  pleasant  to  meet  you  the  other  day,  sir,  and  I 
look  forward  to  your  testimony,  and  I  would  recognize  Congress- 
woman  Morella. 

Mrs.  Morella.  Thank  you,  Mr.  Chairman. 

I  also  would  like  to  welcome  our  witness,  Mr.  Stephen  Potts,  the 
Director  of  the  Office  of  Government  Ethics,  and  acknowledge  that 
he  is  a  distinguished  constituent  of  the  Eighth  District  of  Mary- 
land. 

I've  had  an  opportunity  to  review  Mr.  Potts'  testimony  and  I 
think  that,  indeed,  it  is  quite  complete.  He  gives  us  the  history  and 
accomplishments  of  the  Office  and  gives  us  the  justification  for  re- 
authorizing the  OGE  for  a  period  of  8  years. 

The  request  made  by  OGE  to  be  granted  gift  authority,  essen- 
tially, to  strengthen  their  education  and  training  programs,  seems 
reasonable,  particularly,  if  the  Office  crafts  stringent  regulations 
and  makes  a  determination  that  there  will  be  no  conflict  of  interest 
between  its  mission  and  the  donor  of  the  gift.  Not  having  gift  au- 
thority may  prove  costly  to  the  Government.  For  instance,  it  would 
be  unfortunate  if  OGE  wanted  to  hold  trainings  for  the  Federal 


agencies  in,  let's  say,  my  district,  and  the  only  adequately  large 
meeting  room  available  on  that  day  was  the  Montgomery  County 
Council  hearing  room,  but  the  OGE  could  not  avail  itself  of  the  free 
space  and  custodial  service  because  of  restricted  gift  authorization. 
I  do  not  think  that  acceptance  of  such  a  gift  would  be  a  conflict  of 
interest. 

And,  as  you  know,  Mr.  Chairman,  my  congressional  district  is 
home  to  many  Federal  employees,  and  many  of  them  are  very  cre- 
ative in  their  off-the-job  hours.  I  want  to  pick  up  on  what  you  said, 
they  are  still  waiting  patiently  for  the  resolution  of  the  honoraria 
ban.  Incidentally,  right  after  we  passed  that  ethics  legislation,  I  in- 
troduced a  bill  to  clarify  that  to  prohibit  the  ban  on  honoraria  in 
certain  instances  for  Federal  employees,  and  I  hope  that  at  some 
point  in  this  hearing  we  can  have  a  discussion  of  that  topic. 

Thank  you,  Mr.  Chairman. 

Mr.  McCloskey.  Thank  you  very  much,  Mrs.  Morella. 

Mr.  Potts,  we'll  accept  your  formal  statement  for  the  record.  You 
can  proceed  as  you  like,  and,  obviously,  you  may  want  to  introduce 
your  colleagues,  and  we  really  appreciate  you  being  here  today. 

STATEMENT  OF  STEPHEN  D.  POTTS,  DIRECTOR,  OFFICE  OF 
GOVERNMENT  ETHICS 

Mr.  Potts.  Thank  you  very  much,  Mr.  Chairman,  and,  Congress- 
woman  Morella.  I'm  proud  to  be  a  constituent  of  yours,  I  might  say. 

I'd  like  to  introduce  the  OGE  staff  that  is  here  at  the  table  with 
me.  First,  on  my  left  is  Ms.  Jane  Ley,  who  is  the  deputy  general 
counsel  of  OGE.  To  my  right  is  Mr.  Gary  Davis,  who  is  the  general 
counsel  of  the  Office,  and  on  the  far  right,  Jack  Covaleski  is  the 
Associate  Director  for  the  Office  of  Program  Assistance  and  Review. 

I  want  to  thank  you  very  much  for  the  opportunity  to  appear 
today  to  present  the  administration's  request  for  reauthorization  of 
the  Office  of  Government  Ethics  for  8  years,  and  to  provide  for  gift 
acceptance  authority  for  the  Office. 

In  1988,  OGE  was  reauthorized  for  6  years,  through  fiscal  year 
1994.  Now,  the  purpose  of  this  term,  the  6-year  term,  was  to  avoid 
having  a  reauthorization  fall  within  an  election  season  or  during 
the  first  year  of  a  presidential  term,  when  substantial  resources  of 
OGE  are  devoted  to  the  nominee  clearance  process. 

The  bill,  which  is  H.R.  2289,  provides  for  reauthorization  of  OGE 
for  a  period  of  8  years,  through  fiscal  year  2002.  This  8-year  period 
avoids  both  a  presidential  election  year  and  the  first  year  of  a  pres- 
idential term.  And,  frankly,  another  benefit  of  an  8-year  reauthor- 
ization is  the  saving  in  staff  time  and  resources  that  would  be  ex- 
pended for  reauthorization  hearings  and  legislation  for  a  shorter 
period  of  time. 

An  additional  provision  of  the  legislation,  which,  Mr.  Chairman, 
you  alluded  to,  is  the  authorization  of  gift  acceptance  authority  for 
OGE,  but  within  certain  restrictions  and  requirements.  The  Direc- 
tor, under  this  legislation,  may  accept  on  behalf  of  the  United 
States  contributions  of  money,  use  of  facilities,  personal  property 
and  services  to  further  the  mission  and  programs  of  OGE. 

This  proposed  gift  acceptance  authority  would  be  used  primarily 
to  support  OGE's  Education  and  Training  Program.  In  carrying  out 
its  training  mission,  OGE  provides  ethics  training  at  locations, 


both  in  the  Washington,  DC  area,  but  also  throughout  the  United 
States. 

Sometimes  Government  facilities  are  simply  inadequate  in  terms 
of  size  or  equipment  resources  to  support  our  training  efforts.  In 
some  cases,  private,  or  State,  or  local  government  facilities  may  be 
better  suited  to  our  needs,  and,  as  Congresswoman  Morella  said, 
sometimes  it's  just  a  question  of  availability.  There  are  resources 
there,  or  there's  a  room  available,  but  on  that  particular  day  it's 
occupied  by  someone  else  so  we  have  to  look  elsewhere. 

The  gift  acceptance  authority  would  enable  us  to  accept  the  use 
of  these  facilities  and  the  services  of  technical  and  other  personnel, 
such  as  projectionists  and  custodians,  if  offered  by  someone  other 
than  the  Federal  executive  branch.  Equipment  and  material  could 
be  accepted  under  the  authority. 

The  language  in  the  bill,  I  want  to  emphasize,  precludes  accept- 
ance of  any  gift  that  would  attach  conditions  inconsistent  with  law 
or  regulation,  or  would  require  the  expenditure  of  funds  not  avail- 
able to  OGE.  In  addition,  the  Director  of  OGE  is  required  to  issue 
rules  establishing  the  criteria  governing  gift  acceptance  to  assure 
that  any  gift  will  not  compromise  the  integrity  of  OGE's  programs 
or  create  unfavorable  appearances. 

OGE  will  take  appropriate  steps  to  ensure  that  the  acceptance  of 
any  gifts  will  be  carefully  controlled  and  will  be  scrutinized  for  any 
real  or  apparent  conflicts  with  the  mission  of  the  Office  or  the  du- 
ties of  any  individual  employees  of  OGE. 

In  the  rest  of  my  remarks,  I'll  focus  on  two  aspects  of  OGE's  re- 
sponsibilities, program  review  and  presidential  transition,  and  then 
I'll  close  with  a  glimpse  at  the  future  of  the  ethics  program. 

First,  on  the  subject  of  program  reviews.  At  a  Senate  oversight 
hearing  in  1990,  OGE  was  urged  to  be  more  assertive  in  gaining 
compliance  from  agencies  made  by  OGE  in  our  program  reviews. 
The  problem,  frankly,  was  that  OGE  lacked  the  personnel  to  con- 
duct the  reviews,  and  that  fact  was  noted  in  a  General  Accounting 
Office  review  of  OGE's  agency  oversight  role. 

With  the  support  of  the  administration  and  the  Congress,  OGE 
received  the  financial  and  personnel  resources  that  we  needed.  Re- 
source increases  were  primarily  applied  to  strengthening  the  pro- 
gram review  function  and  the  agency  desk  officer  system. 

Management  analysts  in  the  Office  of  Program  Assistance  and 
Review  monitor  the  executive  branch  agency  ethics  programs  and 
employee  compliance  with  ethics  laws  and  regulations  through 
periodic  ethics  program  reviews. 

Ethics  specialists,  who  serve  as  desk  officers,  assist  agencies  in 
the  development,  maintenance  and  improvement  of  agency  ethics 
programs.  Desk  officers  often  assist  agencies  in  implementing  eth- 
ics program  recommendations  stemming  from  the  reviews  con- 
ducted by  the  management  analysts. 

Through  the  desk  officer  system  which  was  established  in  1990, 
we  have  found  that  we  can  become  more  quickly  aware  of  agencies 
with  problems  than  we  could  simply  through  the  review  process 
alone. 

If  these  problems  cannot  be  solved  through  the  desk  officers 
intervention,  we  then  schedule  a  program  review.  Also,  our  staffing 
levels  now  permit  us  to  perform  a  6-month  followup  review  after 


each  primary  review,  to  ensure  that  our  recommendations  have 
been  implemented. 

Frankly,  we  find  that  agency  ethics  programs  have  improved  dra- 
matically since  the  passage  of  the  Ethics  in  Government  Act  of 
1978,  with  more  support,  staff  and  resources  provided  to  the  pro- 
grams in  most  of  the  agencies. 

Currently,  however,  the  trend  toward  stronger  programs  may  be 
changing  due  to  the  budget  cuts  of  the  agencies.  Agencies  are  de- 
pending on  OGE  far  more  often  to  help  them  with  their  problems. 
Some  are  starting  to  be  in  a  position  in  fiscal  year  1995  where  they 
may  have  to  pick  and  choose  which  elements  of  the  program  to  op- 
erate if  staffs  are  cut  further. 

During  1992  and  1993,  OGE  issued  80  reports  to  designated 
agency  ethics  officials,  making  recommendations  to  strengthen  eth- 
ics programs.  Copies  of  these  reports  were  also  sent  to  the  agency 
heads.  These  reports  covered  ethics  programs  in  a  104  depart- 
ments, agencies,  offices  or  components,  and  27  regional  offices  and 
military  bases.  This  compares  to  17  reports,  only  17  reports,  issued 
during  the  1990-9 1  period.  Of  course,  that  was  before  the  Congress 
was  able  to  boost  our  resources  so  that  we  had  the  resources  we 
needed  to  do  the  job. 

We  also,  during  that  period  of  1992  and  1993,  increased  followup 
reviews  6  months  after  each  report  to  ensure  that  agencies  imple- 
mented the  report  recommendations. 

Now,  let  me  turn  to  the  OGE  role  in  a  presidential  transition.  A 
presidential  transition  year  presents  special  responsibilities  for  the 
Office  of  Government  Ethics.  Prior  to  an  election,  OGE  briefs  can- 
didates' staffs  on  the  ethics  laws  covering  high  level  appointees, 
and  how  OGE  works  with  new  appointees,  and  the  White  House 
Presidential  Personnel  Office  in  the  appointment  process. 

More  particularly,  the  financial  disclosure  statement  of  individ- 
uals nominated  by  the  President  for  positions  requiring  confirma- 
tion by  the  Senate  are  reviewed  by  the  White  House  Counsel's  Of- 
fice, the  agencies  involved  and  OGE  prior  to  the  nominee's  con- 
firmation hearings.  Prior  to  their  confirmation  hearings  in  the  Sen- 
ate, the  personal  finances  of  individuals  nominated  are  thoroughly 
analyzed,  problem  areas  are  discussed  with  them  on  an  individual 
basis,  and  appropriate  remedial  steps  are  fashioned  or  agreed  to  in 
order  to  avoid  conflicts  between  the  nominee's  financial  interests 
and  their  prospective  Government  positions. 

At  the  end  of  1992,  OGE  again  geared  up  for  a  presidential  tran- 
sition. This  time,  however,  the  process  required  more  resources 
than  in  the  past.  Not  only  did  the  new  incoming  administration 
need  assistance  with  the  nominee  financial  disclosure  and  conflict 
of  review  process,  but  because  this  transition  involved  a  change  of 
political  party  there  was  a  substantial  increase  in  the  need  for  in- 
formation on  negotiating  for  employment  and  for  guidance  on  post- 
employment  rules  for  the  members  of  the  previous  administration. 

Now,  what  does  the  future  look  like  for  OGE?  Barring  any  sig- 
nificant additional  changes  in  the  statutes  and  regulations  that  are 
administered  and  interpreted  by  our  Office,  in  the  near  term  we  ex- 
pect to  complete  the  final  tasks  required  as  a  result  of  the  legisla- 
tive changes  made  in  1989. 
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We  see  the  longer  term,  however,  as  an  opportunity  for  some 
studied  reflection  on  the  value  and  effectiveness  of  all  of  the  pro- 
gram changes  which  I  mentioned  earlier.  Let  me  just  say  that  this 
has  been  a  time  of  tremendous  change,  growth  in  the  staff  and  ac- 
tivity level  of  the  Office,  so,  frankly,  we've  had  a  bit  of  a  digestion 
problem. 

A  basic  framework  of  the  Executive  Branch  Ethics  Program  was 
established  in  the  1960's,  and  that  program  was  not  altered  sub- 
stantially for  about  25  years.  OGE  and  the  agencies  need  time  and 
experience  working  with  the  revised  framework  before  its  true 
value  can  be  adequately  judged. 

Additionally,  however,  OGE  and  agencies  must  continue  to  en- 
sure that  employees  are  aware  of  the  more  complex  statutes  and 
standards  to  which  they,  as  public  servants,  are  expected  to  ad- 
here. 

With  the  current  trend  in  budget  cuts  throughout  the  executive 
branch,  we  expect  that  agencies  will  be  looking  to  OGE  for  guid- 
ance and  creative  assistance  in  meeting  these  responsibilities  with 
diminished  resources.  That,  we  believe,  is  a  substantial  challenge 
for  the  future. 

In  closing,  let  me  briefly  summarize  OGE's  current  resources. 
Since  its  inception,  the  Office  of  Government  Ethics  has  been  very 
small  by  any  standards.  Its  programs  have  been  focused  and  leanly 
staffed.  At  the  present  time,  OGE  has  an  appropriation  of  $8.3  mil- 
lion for  fiscal  year  1994,  and  is  allocated  a  personnel  ceiling  of  93. 
The  request  in  the  President's  budget  for  OGE  for  fiscal  year  1995 
is  for  $8.1  million,  in  other  words  a  $200,000  reduction,  the  person- 
nel ceiling  will  remain  the  same  at  93. 

Now,  this  concludes  my  statement.  I'll  be  happy  to  respond  to 
any  questions  you  may  have  about  OGE,  about  our  programs,  or 
about  the  legislation  reauthorizing  the  Office. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Potts  follows:] 

Prepared  Statement  of  Stephen  D.  Potts,  Director,  Office  of  Government 

Ethics 

Mr.  Chairman,  and  members  of  the  subcommittee;  thank  you  for  the  opportunity 
to  appear  today  to  discuss  H.R.  2289,  Reauthorization  of  the  Office  of  Government 
Ethics. 

I  would  like  to  take  a  few  minutes  to  provide  some  background  on  OGE  and  out- 
line its  responsibilities. 

The  Office  was  first  established  in  1979  as  part  of  the  Office  of  Personnel  Manage- 
ment. It  became  a  separate  agency  on  October  1,  1989.  The  Office  is  responsible  for 
providing  "overall  direction  of  executive  branch  policies  related  to  preventing  con- 
flicts of  interest  on  the  part  of  officers  and  employees  of  any  executive  agency. 

To  carry  out  this  responsibility  the  work  of  OGE  tends  to  fall  into  six  general 
areas:  regulatory  authority,  financial  disclosure  programs,  education  and  training  of 
employees,  guidance  and  interpretation  of  laws  and  regulations,  enforcement  within 
agency  ethics  programs  and  evaluation  of  ethics  laws.  OGE  is  organized  by  program 
area:  Office  of  General  Counsel  and  Legal  Policy,  Office  of  Program  Assistance  and 
Review,  and  Office  of  Education.  These  units  are  supported  by  a  small  administra- 
tive staff  who  provide  for  personnel,  budget,  administrative  services  and  information 
management. 

The  Office  of  General  Counsel  and  Legal  Policy  is  responsible  for  establishing  and 
maintaining  a  uniform  legal  framework  of  Government  ethics  for  executive  branch 
employees,  and  for  assisting  agencies  in  its  implementation.  Management  analysts 
in  the  Office  of  Program  Assistance  and  Review  monitor  executive  branch  agency 
ethics  programs  and  employee  compliance  with  applicable  ethics  laws  and  regula- 
tions through  periodic  ethics  program  reviews.  Ethics  specialists,  who  serve  as  desk 


officers,  assist  agencies  in  the  development,  maintenance,  and  improvement  of  agen- 
cy ethics  programs.  Desk  officers  often  assist  agencies  in  implementing  ethics  pro- 
gram recommendations  stemming  from  reviews  conducted  by  the  management  ana- 
lysts. The  Office  of  Education  assists  departments  and  agencies  in  insuring  that 
quality  ethics  education  programs  are  provided  to  the  almost  five  million  executive 
branch  employees  and  that  materials  are  made  available  to  facilitate  these  pro- 
grams. 

Throughout  the  executive  branch  there  is  a  network  of  Designated  Agency  Ethics 
Officials  (DAEOs),  one  in  every  executive  department  and  agency.  These  individuals 
and  their  staffs  make  up  the  "Federal  ethics  community"  to  which  OGE  commu- 
nicates policy  and  regulatory  changes.  These  men  and  women  are  employees  of  the 
agencies  and  they  conduct  the  Federal  ethics  program  on  site:  giving  advice  and 
guidance  on  matters  of  conflict  of  interest,  financial  disclosure,  standards  of  ethical 
conduct  and  post-employment  restrictions;  educating  employees  about  the  statutes 
and  standards;  assisting  in  individual  employee  disciplinary  actions  and  implement- 
ing their  agencies'  public  and  confidential  financial  disclosure  systems. 

A  Presidential  transition  year  presents  special  responsibilities  for  the  Office  of 
Government  Ethics.  Prior  to  an  election,  OGE  briefs  candidates'  staffs  on  the  ethics 
laws  covering  high-level  appointees  and  how  OGE  works  with  new  appointees  and 
the  White  House  Presidential  Personnel  Office  in  the  appointment  process.  More 
particularly,  the  financial  disclosure  statements  of  individuals  nominated  by  the 
President  for  positions  requiring  confirmation  by  the  Senate  are  reviewed  by  the 
White  House  Counsel's  Office,  agencies  and  OGE  prior  to  the  nominees'  confirma- 
tion hearings.  Prior  to  their  confirmation  hearings  in  the  Senate,  the  personal  fi- 
nances of  individuals  nominated  are  thoroughly  analyzed,  problem  areas  are  dis- 
cussed with  them,  and  appropriate  remedial  steps  are  fashioned,  or  agreed  to,  in 
order  to  avoid  conflicts  between  the  nominees'  financial  interests  or  affiliations  and 
their  prospective  Government  positions. 

ACCOMPLISHMENTS 

The  achievements  of  the  Office  of  Government  Ethics  since  the  last  reauthoriza- 
tion are  significant. 

The  agency  became  separate  in  October  1,  1989  which  required  OGE  to  take  re- 
sponsibility for  creating  and  providing  the  services  which  it  had  previously  received 
from  the  Office  of  Personnel  Management:  financial  and  recordkeeping  activities, 
personnel  services,  information  management,  drafting  and  issuing  regulations  gov- 
erning agency  activities. 

In  1989,  during  the  months  immediately  preceding  OGE's  becoming  a  separate 
agency,  a  Presidential  election  and  transition  began.  President  Bush  signed  Execu- 
tive Order  12674  directing  OGE  to  issue  new  branch-wide  standards  of  conduct  re- 
placing agency  specific  standards  in  use  since  the  mid-1960s.  In  addition,  later  in 
the  year  the  Ethics  Reform  Act  was  passed  and  technical  amendments  were  passed 
the  following  May.  Provisions  of  this  Act  necessitated  changes  to  all  the  forms  which 
had  been  issued  by  OGE  and  also  required  issuance  of  new  regulations  implement- 
ing changes  to  the  criminal  conflict  of  interest  statutes  and  newly-enacted  civil  "eth- 
ics" statutes. 

A  list  of  the  major  tasks  facing  OGE  follows:  issuing  new  administrative  stand- 
ards of  ethical  conduct;  issuing  new  regulations  and  forms  implementing  public  and 
confidential  financial  disclosure  systems;  issuing  new  post-employment  regulations 
and  guidance;  developing  procedural  guidance  for  agency  ethics  programs  and  OGE 
oversight;  issuing  regulations  on  agency  ethics  training  programs;  developing  and 
administering  a  Certificate  of  Divestiture  program  for  the  deferral  of  recognition  of 
capital  gains  for  assets  sold  to  avoid  actual  or  potential  conflicts  of  interest;  drafting 
for  the  FAR  Council  the  federal  acquisition  regulations'  provisions  pertaining  to 
post-employment  restrictions;  negotiating  for  employment  and  gifts  applicable  to 
procurement  personnel,  and  drafting  and  issuing  interpretive  regulations  on  the 
criminal  conflict  of  interest  statutes. 

We  have  accomplished  every  item  on  this  list  except  the  issuance  of  interpretive 
regulations  for  the  criminal  conflict  statutes.  Those  three  regulations  are  in  varying 
stages  of  the  drafting  process.  We  hope  the  Section  208  regulations  will  be  published 
this  fiscal  year  followed  by  the  Section  207  and  finally  the  Section  209  regulations. 

At  an  OGE  oversight  hearing  in  1990,  the  Subcommittee  on  Oversight  of  Govern- 
ment Management,  Senate  Committee  on  Governmental  Affairs,  urged  OGE  to  be 
more  assertive  in  gaining  compliance  from  agencies  on  recommendations  made  in 
our  program  reviews.  The  lack  of  necessary  personnel  to  conduct  the  reviews  was 
noted  in  a  General  Accounting  Office  review  of  OGE's  agency  oversight  role.  With 
the  support  of  the  Administration  and  the  Congress,  OGE  received  the  financial  and 
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personnel    resources    necessary.    Resource    increases    were    primarily    applied    to 
strengthening  the  program  review  function  and  the  agency  desk  officer  system. 

During  1992  and  1993,  OGE  issued  80  reports  to  Designated  Agency  Ethics  Offi- 
cials making  recommendations  to  strengthen  ethics  programs.  Copies  of  these  re- 
ports also  were  sent  to  agency  heads.  These  reports  covered  ethics  programs  in  104 
departments,  agencies,  offices  or  components  and  27  regional  offices  and  military 
bases.  This  compares  to  17  reports  issued  during  the  1990-1991  period.  OGE  also 
increased  followup  reviews  six  months  after  each  report  to  ensure  that  agencies  im- 
plemented report  recommendations. 

The  Office  of  Education  began  to  develop  strategies  to  assist  agencies  in  imple- 
menting ethics  training  including  developing  training  materials,  pamphlets  and  vid- 
eotapes for  individual  agency  use.  It  also  coordinated  the  development  of  agency  an- 
nual training  plans  to  ensure  that  all  employees  are  aware  of  their  responsibilities 
under  the  various  statutes  and  regulations  which  pertain  to  ethical  behavior. 

In  1991  the  Office  of  Government  Ethics  hosted  a  conference  for  200  executive 
branch  agency  ethics  program  staff  at  Virginia  Beach.  This  was  the  first  such  meet- 
ing since  1982  and  it  was  very  well  received.  It  brought  ethics  officials  together  to 
discuss  common  problems  and  concerns  and  to  share  solutions  among  agencies.  It 
was  also  an  opportunity  for  OGE  to  communicate  directly  with  the  ethics  commu- 
nity OGE  also  held  conferences  in  1992  and  in  1993.  Four  hundred  ethics  officials 
attended  the  most  recent  conference,  doubling  the  size  of  the  two  previous  meetings. 

At  the  end  of  1992,  OGE  again  geared  up  for  a  Presidential  transition.  This  time, 
however,  the  process  required  more  resources  than  in  the  past.  Not  only  did  the  new 
incoming  Administration  need  assistance  with  the  nominee  financial  disclosure  and 
conflict  of  interest  review  process,  but  because  this  transition  involved  a  change  of 
political  party,  there  was  a  substantial  increase  in  the  need  for  information  on  nego- 
tiating for  employment  and  for  guidance  on  post-employment  rules  for  the  members 
of  the  previous  Administration. 


Since  its  inception  the  Office  of  Government  Ethics  has  been  small  by  any  stand- 
ards. Its  programs  have  been  necessarily  focused  and  leanly  staffed.  At  the  present 
time  the  Office  of  Government  Ethics  has  an  appropriation  of  $8.3  million  dollars 
for  FY  94  and  is  allocated  a  personnel  ceiling  of  93.  The  request  in  the  President  s 
budget  for  OGE  for  FY  95  is  for  $8.1  million  dollars  and  a  personnel  ceiling  of  93. 

REAUTHORIZATION  OF  OGE 

We  are  here  today  to  present  the  Administration's  request  for  reauthorization  of 
the  Office  of  Government  Ethics  for  a  period  of  eight  years  and  to  provide  for  gift 
acceptance  authority  for  the  Office.  . 

The  first  reauthorization  for  OGE  occurred  in  1983  and  was  for  a  period  of  live 
years.  In  1988,  the  authority  necessary  for  OGE  to  become  a  separate  agency  in 
1989  was  part  of  a  legislative  package  in  which  OGE  was  reauthorized  for  six  years 
through  Fiscal  Year  1994.  The  purpose  for  this  term  was  to  avoid  having  a  reau- 
thorization fall  within  an  election  season,  or  during  the  first  year  of  a  Presidential 
term  when  substantial  resources  of  OGE  are  devoted  to  the  nominee  clearance  proc- 

The  bill  H.R.  2289  provides  for  reauthorization  of  OGE  for  a  period  of  eight  years, 
through  Fiscal  Year  2002.  This  eight-year  period  continues  the  avoidance  of  both  a 
Presidential  election  year  and  the  first  year  of  a  Presidential  term.  An  additional 
benefit  of  this  period  of  time  is  the  savings  of  staff  time  and  resources  that  would 
be  expended  for  reauthorization  hearings  and  legislation  for  a  shorter  period  of 

Barring  any  significant  additional  changes  in  the  statutes  and  regulations  admin- 
istered and  interpreted  by  OGE,  in  the  near  term  we  expect  to  complete  the  final 
tasks  required  as  a  result  of  the  changes  in  1989.  We  see  the  longer  term,  however 
as  an  opportunity  for  some  studied  reflection  on  the  value  and  the  effectiveness  of 
all  the  program  changes  which  I  mentioned  earlier.  A  basic  framework  for  the  exec- 
utive branch  ethics  program  was  established  in  the  1960s;  that  was  not  altered  sub- 
stantially for  some  25  years.  OGE  and  the  agencies  need  time  and  experience  work- 
ing with  this  revised  framework  before  its  true  value  can  be  adequately  judged.  Ad- 
ditionally, however,  OGE  and  agencies  must  continue  to  ensure  that  employees  are 
aware  of  the  more  complex  statutes  and  standards  to  which  they  as  public  servants 
are  expected  to  adhere.  With  the  current  trend  in  budget  cuts  throughout  the  execu- 
tive branch,  we  expect  that  agencies  will  be  looking  to  OGE  for  guidance  and  cre- 
ative assistance  in  meeting  these  responsibilities  with  dimimshed  resources.  That, 
we  believe,  will  be  a  substantial  challenge  for  the  future. 


GIFT  AUTHORITY 

An  additional  provision  of  the  legislation  is  the  authorization  of  gift  acceptance 
authority  for  the  Office  of  Government  Ethics,  within  certain  restrictions  and  re- 
quirements. The  Director  may  accept,  on  behalf  of  the  United  States,  contributions 
of  money,  use  of  facilities,  personal  property  and  services  to  further  the  mission  and 
programs  of  OGE. 

This  proposed  gift  acceptance  authority  would  be  used  primarily  to  support  OGE's 
education  and  training  program.  In  carrying  out  its  training  mission,  OGE  provides 
ethics  training  at  locations  both  in  Washington,  DC  and  throughout  the  United 
States.  Government  facilities  are  sometimes  not  adequate  in  terms  of  size  or  equip- 
ment resources  to  support  our  multi-agency  training  efforts.  In  some  cases,  private 
or  state  or  local  government  facilities  may  be  better  suited  to  our  training  needs. 
This  gift  acceptance  authority  would  enable  OGE  to  accept  the  use  of  these  faculties 
and  the  services  of  technical  and  other  personnel,  such  a  projectionists  and 
custodians,  if  offered  by  someone  other  than  another  Federal  agency.  Equipment 
and  material  could  be  accepted  under  this  authority.  Language  in  the  bill  precludes 
acceptance  of  any  gift  that  would  attach  conditions  inconsistent  with  law  or  regula- 
tion or  would  require  the  expenditure  of  funds  not  available  to  OGE.  In  addition, 
the  Director  of  OGE  is  required  to  promulgate  rules  establishing  criteria  governing 
gift  acceptance  to  assure  that  any  gift  will  not  compromise  the  integrity  of  the  Agen- 
cy's programs  or  create  unfavorable  appearances. 

This  concludes  my  statement.  I  will  be  happy  to  respond  to  any  questions  you  may 
have  about  the  Office  of  Government  Ethics,  about  our  programs  or  about  the  legis- 
lation reauthorizing  the  Office. 

Mr.  McCloskey.  Thank  you,  Mr.  Potts,  for  an  excellent  state- 
ment. 

I  have  various  questions,  but  since  my  distinguished  colleague 
has  a  distinguished  constituent  on  the  panel,  well,  I'll  let  her  lead. 

Mrs.  Morella. 

Mrs.  Morella.  Thank  you  very  much,  Mr.  Chairman,  and  I  ap- 
preciate your  testimony  and  the  fact  that  you  gave  us  a  capsule  of 
it  with  the  highlights.  It's  a  very  thorough  testimony  that  you've 
presented. 

It  looks  like  you  are  going  to  have  to  do  more  with  less,  as  you 
mentioned  the  $8. 1  million  that  had  been  suggested  by  the  admin- 
istration, versus  the  $8.3  million.  I  noticed  in  the  bill  it  said  such 
sums  as  it  may  be  necessary,  which  I  guess  is  the  way  of  leaving 
it  up  to  appropriations  in  terms  of  what  money  is  in  the  budget  to 
be  budgeted. 

I'm  curious  about  whether  or  not  the  bill  that  the  House  passed, 
that  the  Senate,  I  guess,  is  about  to  pass,  which  will  then  go  to  con- 
ference on  acceptance  of  gifts  is  going  to  be  placing  additional  re- 
sponsibility on  your  office  and  how  you  perceive  that  additional  re- 
sponsibility. Have  you  been  following  that? 

Mr.  POTTS.  As  I  understand,  this  is  the  bill  that's  going  to  have 
to  do  with  gifts  received  by  people  here  on  the  Hill. 

Mrs.  Morella.  Right. 

Mr.  Potts.  We  have  only  had  a  consultative  role  in  the  develop- 
ment of  that  legislation,  and  once  it  passes  we  would  not  have  any 
jurisdiction,  because  our  jurisdiction  is  limited  to  the  executive 
branch. 

So,  the  bill,  I  think,  contains  within  itself  the  apparatus  that  will 
be  set  up  and  the  procedures  as  to  how  those  gift  rules  will  be  ap- 
plied, interpreted,  and  enforced. 

But,  we  did  play  a  consultative  role  with  some  of  the  people  on 
the  Hill,  particularly,  comparing  some  of  the  items  that  we 
thought,  perhaps,  were  in  our  rules  but  were  not  really  appropriate 
for  the  rules  for  the  legislative  branch. 
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Mrs.  Morella.  Well,  it's  kind  of  a  relief  for  you  then  to  know 
that  you  don't  have  to  do  it. 
Mr.  Potts.  That's  right. 

Mrs.  Morella.  I  wanted  to  ask  you  about  the  honoraria  ban, 
where  you  see  us  now,  and  what  your  prognosis  is  for  the  hono- 
raria ban. 

Mr.  Potts.  Yes.  We  have,  from  the  very  beginning,  opposed  the 
honoraria  ban  and  made  that  very  clear,  and  worked  diligently  to 
support  the  legislation  which  we  had  hoped  would  revoke  that  ban. 
Unfortunately,  that  did  not  happen,  and  so,  the  matter  has 
wound  its  way  through  the  courts,  and,  of  course,  is  now  pending 
before  the  Supreme  Court. 

I,  personally,  would  think  it  would  be  a  great  saving  of  time  and 
resources  for  the  Government  if  the  Congress  went  ahead  and  re- 
pealed the  honoraria  ban  and  mooted  the  Supreme  Court  case.  I 
think  that  would  be  the  best  result  of  all,  frankly. 

I  do  not,  and  our  office  does  not,  quarrel,  really,  with  the  decision 
of  the  Department  of  Justice  to  appeal  the  court  of  appeals  ruling 
which  held  it  unconstitutional.  We  had,  frankly,  taken  a  position 
that  it  would  be  acceptable  to  leave  well  enough  alone  and  let  that 
cout  decision  stand,  thinking  that  our  responsibility  was  really  to 
the  career  officials,  particularly,  in  the  executive  branch. 

But,  I  understand  the  Department  of  Justice  felt  that  it  was  duty 
bound  to  try  to  support  the  constitutionality  of  the  law  that  the 
Congress  passed.  I  think  it  was  really  more  on  that  principle,  rath- 
er than  any  judgment  by  the  Department  of  Justice  that  it  was  a 
particularly  good  law. 

Mrs.  Morella.  I  think  what  may  happen  is  that  legislation  in 
Congress  may  just  be  awaiting  the  Supreme  Court  decision  on  that, 
which  I  hope  will  be  forthcoming. 
Mr.  Potts.  Right. 

Mrs.  Morella.  You  know,  in  terms  of  another  issue,  too,  we  ve 
been  very  much  concerned  with  this  so-called  reinventing, 
reengineering  Government,  and  the  whole  buy-out  provision  that 
we  finally  did  have  passed  and  signed  into  law.  Would  that  affect 
your  agency  at  all? 
Mr.  Potts.  Yes,  it  will. 
Mrs.  Morella.  And,  in  what  way? 

Mr.  Potts.  We  have  circulated  to  our  staff  a  buy-out  proposal, 
which  I  expect  will  help  us  in  terms  of  meeting  our  goals  of  being 
able  to  do,  as  you  so  well  put  it,  you  know,  more  with  less. 

We  have  the  same  employee  FTE  level  for  fiscal  year  1995  as  for 
fiscal  year  1994,  but  we  have  $200,000  less.  So,  for  an  agency  like 
our's,  our  budget  is  consumed  almost  entirely  by  the  rent  we  pay 
and  the  salaries  we  pay.  In  effect,  we  have  to  alter  our  staffing  pat- 
tern to  get  younger,  less  expensive  employees  to  do  the  job.  Obvi- 
ously, that  puts  a  heavy  burden  on  us  in  terms  of  trying  to  make 
sure  those  people  are  properly  trained  and  get  the  experience  to  be 
able  to  do  the  same  job  that  the  more  experienced  people,  who  will 
probably  be  leaving  the  agency,  have  been  doing. 

Mrs.  Morella.  And,  it  could  be  that  the  qualifications  of  those 
who  currently  hold  the  jobs  are  significantly  higher,  and  nec- 
essarily higher,  than  those  that  you  would  be  able  to  employ  to  re- 
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place  them  at  a  lower  level.  Do  you  have  a  said  number  of  jobs  that 
you  have  targeted  as  possibilities? 

Mr.  Potts.  We  have  said  we  are  going  to  limit  the  buy-outs  on 
a  first  come,  first  serve  basis  to  six  employees. 

Mrs.  MORELLA.  To  six  employees  in  a  certain 

Mr.  Potts.  Well,  we  left  it  open  across  the  board,  but  in  looking 
at  our  staff,  we  figured  there  were  about  15  people  that  were  eligi- 
ble, and  it  just  worked  out  that  it  really  didn't,  there  wasn't  any 
sensible  way  for  us  to  exclude  certain  people  from  the  process. 

So,  we've  opened  it  up  to  all  15  of  those  people,  and  it  will  be 
the  first  6  that  come  in  on  May  1. 

Mrs.  Morella.  I've  always  had  a  concern  about  the  whole  buy- 
out proposition,  that  it  could  well  be  that  the  wrong  people  are  the 
ones  who  are  leaving,  for  whatever  personal  reasons  they  may 
have. 

I  don't  have  any  other  questions  at  this  point,  Mr.  Chairman,  but 
I  know  that  one  of  the  people  who  have  come  as  part  of  the  delega- 
tion has  brought  his  daughter  to  work  today,  and  since  this  is 
Bring  Your  Daughter  to  Work  Day,  I  wondered  if  he  might  want 
to  introduce  his  daughter. 

Mr.  COVALESKI.  Thank  you,  Congresswoman.  My  daughter  Sara 
Covaleski  is  in  the  audience  today.  Sara,  would  you  stand  up. 

Mrs.  Morella.  Welcome.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  McCLOSKEY.  Thank  you  so  much,  Mrs.  Morella. 

Mr.  Potts,  I  might  say  I  don't  want  to  go  on  and  on  with  any 
question  as  to  two  areas  of  your  concern  and  our  concern,  but  I  will 
say,  I  just  think  it  gives  government  a  bad  name,  and  I  think  it's 
ridiculous  that  we  need  to  be  dealing  with  things  like  the  honoraria 
ban  and  whether  you  can  utilize  public  space  to  go  on  with  your 
mission. 

Anyone  who  has  operated  at  all  congressionally  knows  that  our 
very  survival,  if  you  will,  as  far  as  an  ability  to  hold  hearings,  and 
communicate  with  the  public,  depends  on  the  good  will  of  school 
corporations,  utility  companies,  and  others  who  donate  space  to 
help  the  citizenry.  So,  it's  unfortunate  that  hours,  and  I  guess  mil- 
lions of  dollars,  get  expended  on  questions  like  that.  And,  as  to  the 
honoraria  ban,  I  think  maybe  we  just  have  to  reconsider  all  aspects 
of  this,  Mrs.  Morella,  now  legislatively,  and  constitutionally,  and, 
I  guess,  given  dynamics  on  the  other  side  strategically. 

But,  I'd  just  be  curious  as  to  the  honoraria  ban,  is  the  pressure 
continuing  to  build  among  Federal  employees  as  to  that,  as  far  as 
the  outrageous  unfairness  of  it? 

Mr.  Potts.  Absolutely.  Absolutely.  There's  no  question  about  it. 
It  waxes  and  wanes,  of  course,  every  time  there's  a  decision.  Then, 
when  the  decision  was  made  to  petition  the  Supreme  Court  for  cer- 
tiorari, the  outcry  was  very  loud  and  vociferous,  and  understand- 
able because  it  is  really  an  absurd  situation  where  people  cannot 
give  speeches,  or  make  appearances,  for  things  that  have  totally 
nothing  to  do,  zero  to  do,  with  their  Government  employment. 

Mr.  McCloskey.  Going  to  another  topic,  we  are  going  to  accept 
for  the  record  a  letter  from  Mr.  Spratt. 

[The  letter  of  Hon.  John  M.  Spratt,  Jr.  follows:] 
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House  of  Representatives, 
Committee  on  Government  Operations, 

Washington,  DC,  Apr.  25,  1994. 
Hon.  Frank  McCloskey, 
Chairman,  Subcommittee  on  Civil  Service, 
Committee  on  Post  Office  &  Civil  Service,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  writing  concerning  your  subcommittee's  upcoming  re- 
authorization hearing  for  the  Office  of  Government  Ethics  (OGE).  I  would  like  to 
alert  you  to  a  potential  problem  involving  the  OGE's  statutory  authority  that  has 
come  to  our  attention  through  our  oversight  of  the  Commerce  Department. 

BACKGROUND 

The  OGE  conducted  a  review  of  the  Commerce  Department's  ethics  program  in 
the  spring  of  1992  and  made  its  report  on  October  15,  1992,  in  a  letter  to  Wendell 
Willkie  II,  who  was  then  General  Counsel  of  the  Department.  This  report  contains 
the  following  paragraph  on  page  6: 

"We  were  unable  to  reach  any  conclusions  regarding  DOC's  implementation  of 
travel  gift  acceptances  from  non-Federal  sources  under  31  U.S.C.  §  1353.  Our  exam- 
ination did  not  include  DOC's  records  or  supporting  documents  regarding  approvals 
for  acceptances  of  travel,  subsistence,  and  related  expenses  from  non-Federal 
sources  under  31  U.S.C.  §  1353.  DOC's  ethics  officials  did  not  permit  OGE  access 
to  those  records  on  the  basis  that  the  General  Services  Administration  had  been 
given  the  authority  to  prescribe  the  regulatory  conditions  under  which  an  agency 
or  employee  may  accept  gifts  of  travel  from  non-Federal  sources  for  meetings  or 
similar  functions.  The  position  was  taken  that  oversight  is  therefore  the  responsibil- 
ity of  GSA  rather  than  OGE."  (emphasis  added) 

OGE  Director  Stephen  Potts  also,  on  the  same  date,  sent  a  separate  letter  to  Com- 
merce Secretary  Barbara  Franklin  concerning  the  Department's  denial  of  access  to 
these  records.  In  this  letter  he  states  the  position  that  "OGE's  authority  encom- 
passes agency  compliance  with  the  regulation,"  by  which  he  means  the  GSA  regula- 
tion regarding  acceptance  of  travel  and  subsistence  from  non-Federal  sources.  He 
goes  on  to  state,  "we  feel  that  this  matter  is  of  particular  importance  and  request 
you  reconsider  DOC's  position  in  regard  to  access  to  those  records  that  we  deem  nec- 
essary to  fully  carry  out  our  responsibilities." 

General  Counsel  Willkie  responded  to  the  OGE's  request  for  reconsideration  by 
letter  on  November  5,  1992.  His  response  states,  "To  the  extent  that  OGE  provides 
advice  in  an  area  subject  to  its  authority,  it  may  certainly  review  our  actions  to  en- 
sure compliance  with  that  advice."  This  letter  does  not,  however,  directly  withdraw 
the  Department's  denial  of  access  and  does  not  unequivocally  concede  the  OGE's 
right  to  examine  the  travel  records  concerned. 

To  the  best  of  my  knowledge,  the  OGE  has  not  taken  further  steps  to  examine 
the  Department  of  Commerce  travel  records.  Moreover,  the  OGE  has  advised  us  in- 
formally that  they  feel  their  authority  in  this  area  may  be  ambiguous  and  may  not 
support  a  demand  for  access. 

On  the  other  hand,  both  the  OGE  and  the  General  Accounting  Office  have  told 
us  that  this  denial  of  access  is  unique.  No  other  agency  has  denied  OGE  inspectors 
access  to  their  travel  records  on  this  or  any  similar  basis. 

THE  ISSUE  OF  STATUTORY  AUTHORITY 

I  believe  this  sequence  of  events  raises  a  serious  question  regarding  the  OGE's 
statutory  authority  and  ability  to  perform  its  function.  Employee  acceptances  of 
travel  and  subsistence  from  non-Federal  sources  are  periodically  reported  to  the 
OGE  as  part  of  the  government's  ethics  program,  and  the  Commerce  Department 
did  make  the  necessary  reports  to  the  OGE.  The  Ethics  in  Government  Act  then 
assigns  to  the  OGE  the  responsibility  for  monitoring  and  investigating  agency  com- 
pliance with  such  reporting  requirements.  If  the  OGE  is,  under  certain  cir- 
cumstances, denied  access  to  the  agency  records  it  deems  necessary  to  carry  out  this 
responsibility,  then  it  is  important,  I  believe,  for  Congress  to  review  the  adequacy 
of  the  statutory  authority  providing  for  OGE  access  to  agency  records. 

For  this  reason,  I  urge  your  subcommittee  to  review  this  question  thoroughly  with 
the  OGE  in  connection  with  the  reauthorization  process.  I  strongly  support  the  func- 
tions performed  by  the  Office  of  Government  Ethics,  and  I  believe  their  access  to 
appropriate  agency  records  should  be  clarified,  as  needed,  to  assure  compliance  with 
the  intent  of  Congress  for  OGE  oversight. 

Because  of  my  concern  about  this  issue,  I  requested  written  analyses  some  weeks 
ago  from  both  the  General  Accounting  Office  and  the  American  Law  Division  of  the 
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Congressional  Research  Service  of  the  adequacy  of  the  OGE's  statutory  authority  to 
review  agency  records.  I  will  provide  these  reports  to  your  subcommittee  as  soon  as 
they  are  complete. 

Sincerely  yours, 

John  M.  Spratt,  Jr., 

Chairman. 

Mr.  McCloskey.  And  also,  a  statement  of  Mr.  Burton. 
[The  prepared  statement  of  Hon.  Dan  Burton  follows:] 

Prepared  Statement  of  Hon.  Dan  Burton,  a  Representative  in  Congress 
From  the  State  of  Indiana 

Mr.  Chairman,  I  want  to  thank  you  for  holding  this  hearing  today.  As  recent 
events  clearly  demonstrate,  ethics  in  government  is  an  issue  about  which  we  should 
all  be  very  concerned.  As  my  colleagues  have  heard  me  say  on  the  House  floor,  I 
believe  that  there  is  strong  evidence  of  some  serious  ethical  lapses  on  the  part  of 
officials  in  this  administration.  I  hope  that  Congress  will  hold  hearings  specifically 
pertaining  to  Whitewater  so  that  we  can  get  to  the  bottom  of  this  and  find  out  if 
any  laws  or  ethical  guidelines  were  violated. 

The  Civil  Service  Subcommittee  has  before  it  H.R.  2289,  which  reauthorizes  the 
Office  of  Government  Ethics  for  eight  years.  I  have  a  problem  with  Section  3  of  this 
bill,  which  authorizes  "such  sums  as  may  be  necessary"  for  the  OGE.  I  believe  that 
it  is  the  responsibility  of  the  Post  Office  and  Civil  Service  Committee  to  set  specific 
authorization  levels  for  the  OGE  and  all  other  federal  agencies  under  our  immediate 
jurisdiction.  If  the  OGE  needs  to  have  its  authorization  cap  raised  at  some  future 
point,  I  am  open  to  considering  such  a  request.  We,  as  the  authorizing  committee, 
should  not  give  the  Appropriations  Committee  a  blank  check  to  spend  whatever  they 
want  on  the  OGE. 

In  1992,  during  the  102nd  Congress,  legislation  was  enacted  that  removed  the  au- 
thorization cap  on  the  Office  of  Government  Ethics.  At  that  time  I  expressed  similar 
concerns.  My  understanding  then  was  that  this  legislation  was  intended  to  be  a 
temporary  fix  until  OGE's  current  authorization  expired  in  1994.  Unfortunately, 
H.R.  2289  continues  the  practice  of  open-ended  authorizations. 

I  hope  that  today's  hearing  will  help  our  subcommittee  determine  how  much  fund- 
ing OGE  needs  to  accomplish  its  mission.  I  stand  ready  to  work  with  Chairman 
McCloskey  and  the  OGE  to  address  the  problem  that  I  have  raised  with  respect  to 
H.R.  2289. 

Mr.  McCloskey.  And,  as  you  know,  I  alluded  to  Mr.  Spratt's  con- 
cern about  an  ethics  question  as  to  travel  reimbursements  at  the 
Department  of  Commerce,  and  I  guess  there  was  a  perception  of 
some  stonewalling  or  a  lack  of  cooperation.  Could  you  comment  on 
that  specifically,  and  also,  as  I  said,  generally  as  to  the  cooperation 
of  agencies  in  your  audits? 

Mr.  Potts.  Yes,  Mr.  Chairman. 

First  of  all,  I  think  all  of  us  at  OGE  appreciate  Mr.  Spratt's  in- 
terest and  support  and  his  concern  that  we  have  all  the  powers 
that  we  need  to  be  able  to  do  our  job. 

I  think  the  situation  has  resolved  itself.  Right  now  GAO  is  at  the 
Department  of  Commerce  doing  a  study  about  the  travel  reim- 
bursement practices  of  the  Department  of  Commerce  under  this 
GSA  reg,  and  it  also  so  happens  that  a  team  under  Mr.  Covaleski 
is  at  the  Department  of  Commerce  currently  reviewing  the  entire 
ethics  program  related  to  the  Trademarks  and  Patent  Office  at  the 
Department. 

During  the  current  review  that's  going  on,  we  have  been  assured 
by  Trademarks  and  Patents  that  they  will  make  available  to  us  all 
of  the  underlying  records  that  support  their  reports  about  travel  re- 
imbursement. 

So,  we  have  reason  to  believe  that  that  issue,  which  came  up  a 
little  over  a  year  ago  when  we  were  in  doing  an  overall  program 
review  of  the  Department  of  Commerce,  has  been  resolved. 
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But,  let  me  say  that  if  we  run  into  a  situation  that  the  oral  rep- 
resentations we've  had  turn  out  not  to  be  the  case,  I'd  like  to  have 
the  opportunity  to  come  back  to  you  and  report  that.  But,  I  do 
think  it's  been  taken  care  of. 

Since  the  records  problem  at  Commerce  about  a  year  ago,  we've 
been  in  about  50  other  agencies,  and  we  have  gone  over  the  travel 
records.  We've  had  no  problems  with  any  other  agency  during  that 
time.  So,  I  think  the  problem  has  gone  away,  but  if  it  crops  back 
up  I  would  like  the  opportunity  to  bring  that  to  your  attention,  be- 
cause it  might  require  a  request  to  clarify  and  strengthen  our  au- 
thority. 

Mr.  McCloskey.  And  while  we  are  talking  about  this,  do  you  feel 
you  have  sufficient  authority  to  carry  out  your  responsibilities  and 
have  you  ever  had  to  recommend  anyone  for  prosecution  from  your 
agency? 

Mr.  Potts.  We  do  feel  like  we  have  sufficient  authority.  We  have 
what  is  called  corrective  action  authority,  and  that  corrective  action 
authority  goes  both  as  to  agencies,  as  well  as  individuals. 

There's  only  one  time  recently  that  we  have  been  forced  to  use 
our  corrective  action  authority,  and  that  had  to  do  with  an  agency 
that  when  we  went  in  for  the  program  review  we  found  that  they 
simply  had  not  been  doing  the  conflicts  analysis,  nor  had  they  been 
getting  the  financial  disclosure  reports  from  many  of  their  high- 
ranking  employees,  as  well  as  middle-level  employees.  So,  that  key 
part  of  the  ethics  program  had  just  been  allowed  to  fall  into  dis- 
repair. 

We  withdrew  our  team  and  said,  we'll  give  you  a  certain  amount 
of  time  to  get  this  thing  straightened  out.  We  went  back  in  and 
found  that  they  still  had  not  done  it,  so  we  issued  a  corrective  ac- 
tion order.  I  must  say,  within  hours  after  that  corrective  action 
order  was  received  by  the  head  of  the  agency,  he  was  in  my  office 
and  was  very  contrite.  We  worked  out  a  procedure  whereby  they 
were  going  to  get  the  job  done  and  correct  those  deficiencies,  which, 
I  must  say,  was  done.  That  was  a  very  vigorous  program,  and  sub- 
sequently we  were  able  to  lift  the  corrective  action  order,  because 
they  brought  the  program  back  into  compliance. 

Mr.  McCloskey.  I  might  ask  generally  and  specifically,  how  rea- 
sonable do  you  think  the  whole  nomination,  confirmation  and  dis- 
closure process  is  right  now?  Particularly,  did  you  have  an  input 
in  the  drafting  of  President  Clinton's  executive  order  on  ethics?  Is 
some  of  this  too  extreme,  like  is  it  an  extreme  thing  to  say  you'll 
never  again,  be  able  to  work  for  a  foreign  government  if  you  take 
particular  assignments? 

For  a  while  there,  as  you  know,  I  guess  American  citizens  who 
didn't  have  a  so-called  "nanny"  problem,  above  a  certain  income 
would  appear  to  have  stuck  out  in  the  confirmation  process.  I  don't 
know  if  you  want  to  go  into  this  or  not,  but  I  think  there's  a  gen- 
eral feeling  for  various  reasons  that  really  qualified  people  may  shy 
away  from  Federal  public  service  right  now,  and  I  think  sometimes 
the  Congress  is  frustrated  that  the  appointments  process  still 
seems  to  be  very  slow.  To  the  best  of  my  understanding,  various 
major  positions  still  unfilled  very  far  into  the  administration.  For 
example,  look  at  the  fact  we  still  don't  have  an  Ambassador  to 
India. 
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Mr.  POTTS.  Right.  We  did  play  a  consultative  role  with  the  White 
House  when  the  process  was  ongoing  about  drafting  that  executive 
order  requiring  members  of  the  incoming  administration  at  a  high 
level  to  sign  a  pledge  about  what  they  would  not  do  once  they  left 
Government. 

We  felt,  and  I  think  our  role  primarily  during  that  process  was 
to  urge  that  they  not  go  too  far  and  make  it  too  restrictive,  because 
we  could  see  how  even  the  existing  rules  do  tend  to  screen  out  cer- 
tain people  that  might  be  desirable  to  work  for  Uncle  Sam,  but  just 
are  not  prepared  to  live  with  the  post-Federal  employment  restric- 
tions. ,  ~«- 

Fm  also  hopeful  that  the  White  House  Personnel  Office  is  keep- 
ing some  sort  of  records  to  be  able  to  evaluate  the  effect  of  the 
pledge.  In  other  words,  we  don't  know,  because  we  don't  know  the 
effect  of  the  pledge  on  persuading  people  not  to  come  into  the  Gov- 
ernment, because  we  get  people  who  have  already  decided  that 
they  are  going  to  go  forward.  But  I  would  hope  that  the  White 
House  has  at  least  some  sort  of  records  or  information  to  go  on  as 
to  what  impact  its  had  on  their  recruiting  efforts. 

Mr.  McCloskey.  Do  you  think  it's  possible  that  they  could  be 
compiling  information  of  that  sort,  not  that  they  are  not  some  of 
the  most  brilliant  people  in  the  world  there,  but  that  would  involve 
some,  I  guess  some  imagination  and  sophisticated  analysis,  don't 
you  think? 

Mr.  Potts.  Either  that,  or  just,  you  know,  when  a  nominee  says, 
he's  been  approached,  or  she's  been  approached,  and  they  say,  well, 
I'm  sorry,  I'm  not  going  to  do  it  because  of  certain  restrictions, 
which  might  disrupt  my  future  plans  for  how  I  earn  a  living.  It 
might  be  done  in  just  a  very  simple  way.  In  fact,  you  know,  it 
might  be  just  institutional  memory  carried  around  in  people's 
heads.  It  would  be  helpful  to  at  least  sit  down  and  evaluate  what 
is  the  impact,  and  we're  all  concerned  about  the  revolving  door,  and 
we  want  to  make  sure  that  people  don't  take  improper  advantage 
of  the  fact  they've  served  in  the  Federal  Government. 

But,  at  the  same  time,  you  don't  want  to  put  restrictions  which 
really  don't  add  to  the  solution  of  that  problem,  and,  yet,  would 
cause  some  people  to  decide  not  to  take  jobs  in  the  Federal  Govern- 
ment who  would  be  very  good  public  servants. 

Mr.  McCloskey.  Do  you  have  any  observations  on  the  financial 
disclosure  process  itself,  either  concerns  to  be  more  streamlined 
than  it  is,  or  to  be  comprehensive  or  functional  enough  so  that 
someone  isn't  all  the  way  down  the  road  with  their  entire  lives  and 
reputation  on  the  line  before  it  was,  you  know,  discovered  they 
didn't  pay  for  two  prom  tickets  in  1972? 

Mr.  Potts.  Our  role  in  the  process  is  really  geared  to  the  finan- 
cial disclosures,  and  the  conflicts  of  interest  analysis.  So,  for  exam- 
ple, if  the  person  had  the  nanny  problem  or  something  like  that, 
it  really  wouldn't  be  part  of  our  analysis  or  responsibility.  That 
really  is  done  through  the  White  House  interviewers  and  the  FBI 
investigation  and  whatever. 

Right  now,  I  would  say  that  our  public  financial  disclosure  form 
is  a  good  balance  between  providing  enough  information  to  make 
that  analysis,  without  having  to  get  into  all  of  the  absolute  detail — 
down  to  the  last  nickel  of  how  much  each  stock  position  is  worth, 
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or  how  much  a  real  estate  is  worth  and  so  on.  We  have  categories 
of  value,  and  I  think  that  works  pretty  well. 

Mr.  McCloskey.  Is  there  anything  you'd  like  to  comment  on  as 
far  as  additional  resources  your  office  needs  to  function  properly? 
Are  you  more  or  less  satisfied  with  the  budget  levels  now?  Do  you 
need  any  other  legislative  backing  or  additions? 

Mr.  POTTS.  Mr.  Chairman,  I  don't  think  we  do.  And,  we  are  satis- 
fied with  the  level.  We're  very  mindful  that  we  want  to  be  able  to 
do  our  job,  but  we  want  to  stay  lean.  We  don't  want  to  have  any 
surplus  people,  or  surplus  money. 

And,  frankly,  we  did  have  a  larger  budget,  but  we  have  come  up 
very  rapidly  in  terms  of  staffing  and  budget  to  support  that.  And, 
actually,  I'd  say  what  we  learned  is  that  as  our  people  become  ex- 
perienced, there's  a  little  productivity  improvement.  So,  we  made 
our  best  estimate  initially  to  get  the  bigger  budget,  but  then  as 
we've  gone  along,  as  our  people  have  gained  experience,  we  found 
that  we  can  accomplish  our  mission  with  a  somewhat  lower  budget 
and  a  little  bit  lower  staffing  level. 

So,  assuming  that  there  are  statutory  changes,  or  no  new  Presi- 
dential Executive  orders  that  give  us  new  responsibilities,  I  think 
we  are  at  about  the  right  level. 

Mr.  McCloskey.  Well,  thank  you. 

Is  there  anything  else  you  want  to  add?  I  think  you've  been  very 
helpful. 

Mr.  Potts.  Thank  you,  Mr.  Chairman.  We  appreciate  our  oppor- 
tunity to  be  here  and  discuss  these  interests  with  you. 

Mr.  McCloskey.  Thank  you  very  much.  We  appreciate  your  par- 
ticipation. 

The  hearing  is  adjourned.  Thank  you. 

Mr.  Potts.  Thank  you,  sir. 

[Whereupon,  at  10:52  a.m.,  the  subcommittee  adjourned  subject 
to  the  call  of  the  Chair.] 

O 


BOSTON  PUBLIC  LIBRARY 

llllllllllllliM 

3  9999  05706  7165 


ISBN  0-16-046448-X 


780160M64485 


90000 


